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Application to amend the register to record an historic event Commons Act 2006 
Part 1 – Schedule 3 

The Commons Registration (England) Regulations 2014 
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Application Reference Number CA14 119 

 
Right entry 6 and entry 13 exercisable over Satron Moor, Grinton and Muker 

(CL158) 
 

Report of the Corporate Director - Business and Environmental Services 
 

1.0 Purpose of Report  
 
1.1 To report on an application (“the Application”) seeking to amend the register of 

Common Land to reflect the severance of rights registered from the land to 
which they are currently recorded as being attached and identified on the 
related supplemental maps edged red, Appendix 1.  

 
1.2 Severance occurred historically where rights previously recorded as attached to 

an area of land were split from that land by means of a suitable legal instrument 
(e.g. a conveyance) and/or treated independently of that land and as a 
separate asset. 

 

 
2.0 Background  
 
2.1 Under the provisions of the Commons Act 2006 (“the Act”) the County Council is 

a Commons Regulation Authority (“CRA”) and so responsible for maintaining the 
Registers of Common Land and Town and Village Greens for North Yorkshire. 

 
2.2 Part 1 of the Commons Act 2006 took full effect in North Yorkshire from 15 

December 2014 and at the same time it became effective in Cumbria through the 
Commons Registration (England) Regulations 2014.  
 

2.3 Schedule 3, paragraph 2(2)(b) and 2(3)(c) of the Act in part set out that: - 
 

(2)The following are qualifying events for the purposes of this Schedule 
(b)any relevant disposition in relation to a right of common registered 
under the 1965 Act, or any extinguishment of such a right, where 
occurring at any time— 

(i) after the date of the registration of the right under that Act; and 
(ii) before the commencement of this paragraph; 

 
 (3) In sub-paragraph (2)(b) “relevant disposition” means— 

(c) in the case of a right of common attached to land, the apportionment or 
severance of the right  
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And 
Schedule 4 paragraph 19 of the Commons Registration (England) Regulations 
2014 (“The Regulations”) sets out that: 
19.—(1) An application to amend a register in consequence of the severance of a 
right of common from land to which it was attached, which is a qualifying event by 
virtue of paragraph 2(2)(b) of Schedule 3 to the 2006 Act, may only be made 
by—  

(a) the person to whom the right of common was transferred upon being 
severed; 
(b) the owner of the right of common at the date of the application; or 
(c) the owner of land to which the right of common is registered as being 
attached. 

(2) The application must include—  
(a) evidence of the applicant’s capacity to make the application (as 
described in sub-paragraph (1)); 
(b) the numbers of— 

(i) the register unit; and 
(ii) the entry in the rights section of that register unit, 
which are to be amended; and  

(c)a description of the land to which the right of common was attached, 
and evidence of the ownership of that land at the time of the severance of 
the right of common. 

(3) The application must include or be accompanied by—  
(a) the written instrument (if any) which the applicant claims has effected 
the severance of the right of common; and 
(b) if there is no such instrument, or if that instrument does not express an 
unambiguous common intention by the parties to it that the right of 
common should be severed— 

(i) other documentary evidence, contemporaneous to the time at 
which the applicant claims that the right of common was severed, 
of a common intention by the transferor and transferee of the right 
of common that it was to be severed; or 
(ii) evidence that the right of common has subsequently been 
treated as severed. 

 
2.4 A CRA needs to be satisfied on the balance of probabilities that a severance 

occurred where an application claims that to be the case.     
 
3.0 Application   
 
3.1 The application was submitted by Gunnerside Estates Ltd (“the Applicant”). The 

Application was dated the 7 February 2019 and received by the County Council 
on 8 February 2019. The Application was accepted as being duly made on 2 April 
2019. 

 
3.2 A copy of the Application comprises, Appendix 2, supporting documentation is 

held in appendices 3, 4 and 5. 
 
3.3 Application Land and Rights Timeline 
 
 (according to documentation held by the CRA and submitted by the applicant) 
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 19 February 1968: The Right Honourable Arthur William Ashton, Earl Peel 
registers Satron Moor as common land. The registration is undisputed and 
became final on the 1 October 1970. He is also registered as the owner of the 
common land, Appendix 3. 

 
28 March 1968: Ralph Waggett registers 20 sheep rights attached to Bridgetop 
Farm. He does this in his capacity as tenant of the farm rather than the owner. 
This is shown in the register as Right Entry 4, Appendix 3. 
 
27 May 1968: Christopher Waggett registers the right to graze 150 sheep rights 
attached to East Farm. He does this in his capacity as tenant of the farm rather 
than the owner. This is shown in the register as Right Entry 3, Appendix 3. 

 
  12 June 1968: Dennis Metcalfe registers the right of turbary (to cut peat and turf) 

and 80 grazing rights attached to Swale Farm. He does this in his capacity as 
tenant of the farm rather than the owner. This is shown in the register as Right 
Entry 6, Appendix 3. 

 
 27 May 1987: The Right Honourable William James Robert, The Earl Peel and 

Christopher Waggett and William Birkbeck Waggett enter into a Deed of 
Exchange. Messers Waggett become owners of the land which forms part of 
Right Entries 3 and 6 shown coloured red on the combined supplemental map. 
The Earl Peel becomes the owner of the land which forms part of Right Entry 4 
shown coloured blue on the combined supplemental map. No rights of common 
are referred to in the Deed of Exchange. These amendments were not recorded 
in the register at the time, Appendix 4.  

 
 2 April 2012: Gunnerside Estate register ownership of the Earl Peel’s estate 

which includes part of the land that the rights are attached to for Right Entry 3 
and 4 (shown on NYK162725) and part of the land for Right Entry 6 (shown on 
NYK188971), Appendix 5. 

 
 5 October 2017: J and E Waggett make a declaration of entitlement to exercise 

the rights listed at Right Entry numbers 3 and 4. This is based on their tenancy 
agreement with Gunnerside Estate for the 150 grazing rights listed at Right Entry 
number 3 and their tenancy agreement with David Waggett (nephew to John 
Waggett) for the 20 grazing rights at Right Entry 4. The register is amended 
creating Right Entry numbers 13 and 14 showing the rights as attached to the 
land, Appendix 3. 

 
 7 February 2019: Gunnerside Estate submit an application to extinguish the 

rights listed at Right Entry 4. They do this in their capacity as the owner of the 
common land. David Waggett supported the application. The application is 
granted and the register is amended on 24 May 2019. 

 
8 February 2019: Gunnerside Estate submit the application, the subject of this 
report, seeking to amend the register to record that the rights at Right Entry 
numbers 6 and 13 were the subject of a historic event in May 1987 which 
effected the severance of the rights.  
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4.0 Representations  
 
4.1 Under Regulation 21 of the Regulations, the CRA publicised the application by 

issuing a notice on the County Council’s website and by serving notices on all 
relevant parties. The notices were posted on 2 April 2019, in accordance with 
Regulation 21(5)(a) of the Regulations. 
 

4.2 There was one representation received in response to the notice, from The Open 
Spaces Society who objected to the application, Appendix 6.  

 
4.3 The Open Spaces Society objected on the grounds that insufficient evidence was 

submitted with the application to show that the rights have been severed.  
 
4.4 The applicant did not wish to comment on the objection, Appendix 7. 
 
5.0 Assessment – have the relevant tests been met? 
 
5.1 Officers comments on each of the statutory provisions are set out below –  
 
5.2 Schedule 3 paragraph 2(2)(b) of the Act: 
 

 (2)The following are qualifying events for the purposes of this  
Schedule 

 
(b) any relevant disposition in relation to a right of common 
registered under the 1965 Act, or any extinguishment of such a 
right, where occurring at any time— 

(i) after the date of the registration of the right under that 
Act; and 
(ii) before the commencement of this paragraph; 

 
Section 7 of the Application refers to a Deed of Exchange between Christopher 
Waggett and William Birkbeck Waggett and the Earl Peel (the previous owner of 
Satron Moor) in 1987 (Appendix 4). This Deed transferred part of the land the 
common rights were attached to at Right Entries 3, 4 and 6. The Deed of 
Exchange is dated 27 May 1987 which is after the provisional registration in 1968 
and before the commencement of the relevant paragraph of the Regulations in 
December 2014 so within the time frame set out in Schedule 3 Paragraph 2(2)(b).  
 
For reasons explained elsewhere in this report the Deed of Exchange amounted 
to a relevant disposition by effecting a severance of rights from the land to which 
they were recorded as being attached. The amount of land exchanged was 
clearly disproportionate to the associated rights attached to it as for a 
proportionate transfer some rights would have had to have been transferred with 
the lands that were exchanged but none were. As will be explained a non-pro-
rata apportionment of land and rights is a form of severance.  
 
A severance of rights amounts to a relevant disposition. 
 
This test is met by the application. 
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5.3 Schedule 3 paragraph 2(3) of the Act: 
(3)In sub-paragraph (2)(b) “relevant disposition” means— 

……….. 
(c) in the case of a right of common attached to land, the 
apportionment or severance of the right  

 
In the leading case of Bettinson v Langton(2001) the House of Lords determined 
that the very process of creating a register of common rights under the Commons 
Registration Act 1965 turned such rights into an entity in their own right capable 
of being dealt with as an asset separately (severed from) from the land to which 
they were recorded in a register as being attached. They were severable. 

 
The conclusion is, in my opinion, inescapable that subsection (3) 
transformed the right, on registration, from being a right limited by 
levanchy and couchancy to being a right for a fixed number of animals. 
 
It is the general law, established by the authorities to which I have 
referred, that when applied to… registered grazing rights…., impels the 
conclusion that the rights are severable” 

 
     (extract from Lord Foscote’s leading judgment) 
The Commons Act 2006 subsequently introduced provisions to outlaw severance 
of common rights but only in respective of any disposition/event taking place after 
28 June 2005. The disposition relied on by the Application, which is the subject of 
this report, took place in 1987 which was well in advance if the introduction of the 
said provisions. 
 
In the lead up to the Commons Act 2006 becoming legislation DEFRA issued an 
explanatory note to members of parliament in January 2006 which confirmed at 
para 54 the significance of the Bettison v Langton decision – 

 
In Bettison v. Langton, the judicial committee of the House of Lords 
determined that a consequence of the quantification of grazing rights as 
required by section 15 of the 1965 Act was to enable a commoner to 
dispose of rights of common independently from the land to which they 
were traditionally attached (or, alternatively, to sell the land and retain the 
rights). This is known as 'severance'. Rights which have been severed 
become 'rights held in gross' and may be freely bought and sold as an 
incorporeal asset. 

 
Further, para 58 of the same explanatory note explained that “non pro-rata 
apportionment is a form of severance”. Effectively where rights were recorded in 
the register as attached to an area of land and that land and the rights were 
subsequently dealt with via a disposal in disproportionate shares then the rights 
were effectively severed from the land. 
 
The case law provides clarity on the matter of historic severance. The effect of 
registering quantified rights under the 1965 Commons Registration Act meant 
that those rights were then capable of being severed.  
 
Para 5 of Schedule 3 to the Commons Act 2006 provided that there may be 
regulations introduced covering “what is or is not to be regarded as a severance 
of a right of common”. This manifested itself in Regulation 41(3) of the 
Regulations which states :- 
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41(3) A right of common attached to land is not to be treated as having been 
severed from that land in consequence of a qualifying event, unless the 
determining authority is satisfied that the severance was lawful and – 
(a)there is documentary evidence showing that the parties to the transaction or 
disposition which is a qualifying event intended the transaction or disposition to 
have the effect of severing the right of common;  
or 
(b)there is evidence that the right of common has been treated since the 
qualifying event as having been severed. 

 
Consequently where an application as in this case includes (in accordance with 
para 19(3) of Schedule 4 of the Regulations) documentary evidence of a relevant 
disposition together with evidence of rights having been subsequently “treated” 
as severed then it is justified in amending its register to account for that.  

 
The timeline of events set out in para. 3.3 provides documentary evidence 
through the Deed of Exchange that two parcels of land that were registered as 
having rights attached to them were exchanged for one parcel of land that had 
other registered rights attached to it. However the Deed alone was not clear on 
the intention of the parties regarding common rights. Subsequently though both 
parties went on to transfer all the registered rights to third parties treating them as 
severed from the land to which they had originally been recorded as attached. 
The Lord Peel to Gunnerside Estate and   Christopher and William Waggett to 
David Waggett. Both Gunnerside Estate and David Waggett then leased the 
grazing rights to J and E Waggett. This tenancy agreement expired in May 2018. 
“Gadsden & Cousins on Commons and Greens”, the leading publication on 
commons legislation suggests that caution should be exercised by a CRA when 
considering an application to record an alleged historic severance where an 
application is “disputed by a person having an interest in the land”. There is no 
such dispute in this case – the only objection having been raised by the Open 
Spaces Society which has pointed out it has no interest in the land. As part of the 
public consultation the Registration Authority wrote to J and E Waggett inviting 
comments on this application. No comments were received. 
The applicant is the current owner of the common land unit CL158, the subject of 
this application. 
 
Consequently, this test is met by the application. 

 
5.4 Schedule 4 paragraph 19 of the Regulations: -. 

 
19(1)a and 19(2)a: Proof of capacity to apply 

 
At Section 4 of the application form the Applicants state that they are 
entitled to apply to record a historic event as they are the owners of the 
land that the rights are registered as being attached. This is evidenced by 
the Land Registry Title document submitted reference NYK162725 
Appendix 5. 
Officers are satisfied that the Applicants have demonstrated their capacity 
to apply to amend the register. 

 
19(3)(b)(ii): evidence that the right of common has subsequently been treated as 
severed. 
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Following the exchange of lands, which included in part land to which rights 
recorded at Right Entry 3 and 4 were attached, these rights were separately the 
subject of tenancy agreements; one from Gunnerside Estate leasing 150 rights 
previously associated with Right Entry 3 and a further agreement with David 
Waggett leasing 20 rights previously associated with Right Entry 4 to J and E 
Waggett. This is evidence that the rights have been “treated” as severed from the 
land they were originally recorded as being attached to by all interested parties 
since the Deed of Exchange, Appendix 8.   

 
This test is met by the application. 

 
5.5 Regulation 42(5) of the Regulations:- 
  

The determining authority may not determine that a register entry should be 
amended if it considers that, by reason of reliance reasonably placed on the 
register by a person since 1st October 2011, it would be unfair to do so. 
 
As this application was submitted after the end of the Transition Period on 14 
December 2018, Regulation 42(5) must be applied. Section 10 of the application 
and additional comments supplied on request from the CRA (Appendix 9) did not 
identify any person who has relied on what is currently listed in the register.  
 
This test is met by the application  
 
In summary the evidence is that a relevant disposition took place within the 
required time frame and that whilst the instrument effecting that disposition did 
not in itself express an unambiguous intention of the parties with regard to 
common rights the manner in which the rights concerned were subsequently 
treated evidences a severance of the rights concerned was effected by the Deed 
of Exchange in May 1987. 
 

5.6 Objection from The Open Spaces Society 
The Open Spaces Society object to the application on the basis that no evidence 
of severance has been demonstrated. As explained earlier in this report, whilst 
the Deed of Exchange made no clear indication as to the intension with regards 
to rights, officers are satisfied that the subsequent actions of the parties involved 
show that the rights were treated as severed following the Deed of Exchange. 

 
5.7 The Open Spaces Society also refer to Section 9 of the Act which prohibits 

severance. However, the Deed of Exchange occurred in May 1987. The 
prohibition of severance came into effect on 28 June 2005. Therefore it is not 
relevant to consider Section 9 when reviewing this application.  
 

6.0 Financial Implications 
 
6.1 There are no financial implications to the Council that ordinarily arise from its 

decision on the Application though it may incur costs in defending any legal 
challenge made to that decision. It is outside the Council’s control whether or not 
any interested party attempts such a challenge.  

 
7.0 Legal Implications 
 
7.1 The mechanism for challenge by an aggrieved party to any decision reached by 

the County Council in this matter would be by Judicial Review. 
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8.0 Equalities Implications 
 
8.1 Consideration has been given to the potential for any adverse equality impacts 

arising from the recommendation and an Equality Impact Assessment screening 
form is attached at Appendix 10. 

 
9.0 Climate Change Implications 
 
9.1 As the Application seeks to change the status of the grazing rights and not the 

merits or otherwise of making the change; a full climate change impact 
assessment is not required 

 
10.0 Conclusion 
 
10.1 It is your officer’s view that on the balance of probabilities, and for the reasons set 

out in this report, the legal tests as set out in Schedule 3, paragraph 2(b) of the 
Act and Regulation 42 and Schedule 4, paragraph 19 of The Regulations are met 
by the Application and that consequently it should be approved. However, it is not 
permitted for collection rights that are traditionally attached to a dominant 
tenement, to be severed. Therefore, the right of turbary, described as part of the 
registered rights in column 4 for right entry 6 shall remain in Dennis Metcalfe’s 
name and as attached to Swale Farm, until such time as the CRA receives an 
application claiming those rights.   

 

11.0 Recommendation 
 
11.1 That subject to any comments Members may have, the following be proposed 

to the Chief Executive Officer for consideration under his emergency delegated 
powers:- 
i. the application is approved on the grounds set out in this report. 

 

 
 
KARL BATTERSBY 
Corporate Director - Business and Environmental Services 
 
 
Author of Report: Jayne Applegarth 
 
 
Background Documents:  Application case file held in Commons Registration, Network 

Information and Compliance – Business and Environmental 
Services  
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Note 4
For further details 
of the requirements 
of an application, 
including the 
persons who are 
entitled to apply 
in respect of each 
provision, refer to 
paragraphs 15, 16, 
17, 18, 19, 20 or 
21 of Schedule 4 
to the Commons 
Registration 
(England) 
Regulations 2014.

4. Basis of application for registration and qualifying criteria

Describe the capacity in which you are entitled to apply — see note 4 (e.g. as 
person entitled to exercise right of common which has been varied):

AS OWMEK. or THE. imv or CCWMONl - 

THE SViNECT or THIS AfPUCATiOM

Tick the box below which best describes why you are applying under Schedule
3:

creation of a right of common: □

surrender or extinguishment of a right of common: □

variation of a right of common: □

apportionment of a right of common: □

severance of a right of common:

transfer of a right of common in gross: □

statutory disposition affecting the commons registers:

In which month and year did the event above take place?

w\ay mv

Register unit number (not required for creation of right of common):

cuss

Rights entry number (not required for creation of a right of common nor for 
statutory dispositions which do not affect rights of common):

ENTtUES 6 \ IS

14
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Notes
This box is to 
identify the 
common over 
which the right 
previously created 
has become 
exercisable.
It should be 
completed only if 
your application is 
to register a right 
of common or vary 
a right because 
it has become 
exercisable over 
new land. The 
accompanying 
Ordnance map 
must be at a scale 
of at least 1:2,500, 
or 1:10,560 if the 
land is wholly or 
predominantly 
moorland, and 
show the land by 
means of distinctive 
colouring within 
an accurately 
identified boundary.

5. Description of the land over which the right is exercisable

Name by which the land is usually known:

Location:

Tick the box to confirm that you have attached an Ordnance map of
the land: □

15
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Note 6
This box should 
be completed only 
where the historic 
event relates to 
a right which is 
attached to land. 
This would include: 
creation of a right 
(unless the right of 
common is held in 
gross); surrender of 
a right; variation of a 
right; and severance 
of a right, in which 
case you must 
supply an Ordnance 
map of the 
dominant tenement 
to which the right is 
attached. The map 
must be at a scale 
of at least 1:10,560 
and show the 
land by means of 
distinctive colouring 
within an accurately 
identified boundary. 
This requirement 
also applies to 
apportionments 
but the map must 
show the whole 
of the dominant 
tenement before 
the apportionment 
and the part of the 
land to which the 
right was attached 
following the 
apportionment. Give 
a grid reference or 
other identifying 
detail to enable the 
land to be located.
If available please 
also give the 
Land Registry title 
number.

6. Description of the land to which the right is attached, if relevant

Name by which the land is usually known:

KTH ENTilO-PAXmE * land nea^ saiedH

OCUMONO, NOOH YOmmCE

Location:

ENTLY 6 - ONLY ONE. fMEL OF LAWD IMOUIO BE

utMovto mu THE EWTlNfr DOMINANT TENEMENT. 
Ttvisto plan atiacaea ftttA \mm to ee

tNTEY l? ' ONE PAECEL OP LAND WCWLD EE LEMOT) 
PEOM THE EYATlNfr DOMINANT ItNEviENlT. £D/I$'EJ) 
Plan atvaehed. a® SHADED RED TO EELENICYED.

TITLE NYEIC2.T2.S ' ENTEY IS
twees hyuelpes t Ny< isfqTi- entily C

Tick the box to confirm that you have attached a Ordnance map of
the land: ET

16
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Note?
Describe the 
amendment to 
be made to the 
register.

7. Description of the historic event to be registered (except apportionment)

ihc common ei&ms weet on the

m MAY w tWVANT TO A PEEt) OP

ExCHAMftt- BETWEEN mtinCPMEE i MILL! AM
wft&SLTT and the eade peel (.the

PEOAWJ OVYNEt OP frdNNEESlDE ESTATE;

NO
y&HTS 'NEEE- ATTACHED TO THE PEED OF 

EXCWANGrE

Tick this box if your application relates to a right of common held
in gross: □

17
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Note 8
If you are applying 
to register an 
apportionment 
you must submit a 
separate 'primary' 
application 
along with this 
application. A 
primary application 
can be made 
where only part of 
the apportioned 
right attached to 
land has been 
surrendered, 
extinguished, 
varied, severed 
from the land 
to which it was 
attached, or 
is the subject 
of a statutory 
disposition.

8. Details of the apportionment

Specify the name and address of the owner of the land to which is attached the 
part of the right of common which is the subject of the primary application:

Specify the rateable apportionment of the right (i.e. the quantity of the right 
which attaches the relevant land following the apportionment):

If the right is to be apportioned otherwise than rateably, explain the basis for 
that claim and state which evidence you have provided which corroborates that 
claim:

18
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Note 9
List all supporting 
documents (deeds 
or other legal 
documents) and 
maps accompanying 
the application, or 
primary application 
if relevant. This 
includes evidence 
of your capacity to 
apply and copies 
of any relevant 
instrument giving 
effect to the event 
to be registered.
There may be 
further evidential 
requirements: see 
the Guidance.
There is no need 
to submit copies of 
documents issued 
by the registration 
authority or to which 
it was a party but 
they should still 
be listed. Use a 
separate sheet if 
necessary.

Note 10
A test of fairness 
does not apply 
during the 
transitional period 
(ask the registration 
authority whether it 
currently applies).
If you apply after 
that period you 
must explain why, 
taking into account 
the effect of your 
application and any 
persons affected by 
it, it would be fair 
for the registration 
authority to amend 
the register.

9. Supporting documentation

1 • deed Of ekcmamoe between CHEIJTOPHEE *
w\LUAM SlWigECK WAftfrETT 4 GvkjneE&iDE 
State (.peevio/jlv oimneo cy ■tvie.earj-peel)
2. fOASED WPLE.MENTAL f0£ ENTIUES l

\ \S. THE RHEAS 8UA9EO RED ARE NO LOM&EE 
OWNER I'i feVlNMEeSWE ESTATES LTD.
1 TVUJE- N-YEISSW (A mi OE TITLE NVKIE^?^ 
WAS KEEN SVJPPLIEP PEEVlOUSLVj

10. Fairness test

THE ApfUtANT pVJECUASEO THE LAND IN TITLED 
N7EICET2E A N7I068W AND THt ATTACHPI) 
SHEEP E\(tHT5 CHT THE. EEGrETEE HAD NOT

DEEN HEATED tt THE. PHEVlOOS OWNEES

19
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DATED 1987

THE RIGHT HONOURABLE WILLIAM JAMES ROBERT 
THE~EARL PEEL....

and

CHRISTOPHER WAGGETT 

and

WILLIAM BIRKBECK WAGGETT

DEED OF EXCHANGE

OGLETHORPE STURTON & GILLIBRAND 
16 CASTLE PARK’
LANCASTER

30
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V---
l n*

• :;/

ViilS L>£.ED OF iSXCSiANGL is TtSd.® tns .in-/ of

One t h o u = a n ^ nine hundred and 

c \ q h t v seven aSTHEEG r-lfs SIGHT HONOURABLE *,ULLI^ 

JAMES ROSLHT THG EARL Pf EL of' Gunners ide- near Ri chm

in the County of North Yorkshiro (hereinafter oal 

" Lord Peel") of the first part CHRISPOPNCR WAGGLTT of 

2 Fiat Lands Gunnerside near Richmond aforesaid 

(hereinafter called "tne existing Trustse") of the 

second part and »< IL LIA h BIFKBCCK -VAGGCTT of 329 

Con loci .if fe Hoad Darlington County Durham (hereinafter 

called "the Jew Trustee'1) of the third part (the 

existing Truetee and the Mew Trustee being hereinafter 

together referred to as "the prustses")

a c a c a s

(a) Lord Peel is sei ■ of tne property described in 

the First Schedule hareto lor an estate in fee 

simple in possession free frens incumbrances 

(o) a Conveyance *nade the 21r.t day of tfov-eatber

J 936 and made between fiargarot \nn Rutter and 

alph Waguett of the i rc,t cart tno xiutini 

T tu 3 tee of the second part and the Existing 

Trustee and Mary r’argaret Baggett of the tnird 

pact the property .tore particularly described in 

the Second Schodu 1« was together with other 

prooarty conveyed unto the KMioting Trustee and 

the said nary Margaret Jagyeft upon trust to 

sell the ear.e with power to posteens the sale 

thereof and the Existing Trustee and the said
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Mar-/ Mar^nrot :saggstt ^«»c1 -5 red tna t 

th*5 caid prorerty ann the net r»roc>p^5 : 

thereof upon the trusts of a Oe .71 e r a t ' :t 

Trust o n i » i nein ? Deed bear i na even ■‘are

{c)

M)

(7)

tiierawi t.h

The sain Marv Margaret Baggett d l : _n r.-e 15 th 

day ot ?i'jgu3t 1^17

f he Zx i r b ing True to vn sxq .rut» on c * r.nc s*ih 

trust lot nale ha9 agreed with Lord fsslfrr an 

exohango of the property described ;r tn= =econd 

3chedvtla hereto cor the oronert/ ton ta .reS.- * r. 

the First Schedule h ruto

In o r <? i r to carry out fch arid a/o an? a the 

K x i a t i n g r u c t ? ■? Ftsirss to ancoirt tne ‘iyw

P r u s t e to b "> a ^ r ue t ee of t n e her 5 n t* ■: or 

recited 'ionvc/anre in the place of the 53 3-

iargaret Aaggntt and jointly with til c l'

MOM rillS Ph‘E3 Mf?MS3F?~Tt{ as follows;

1. 1HC Sxiating Truotee in exercise of oc~ sn^titcr

power in that behalf and every oti-.c-r cc.» = r>.t- 

®nab 11ng hereby appoints the s’ew rcstse tc is a 

Trustee of the Conveyance here i nbo^or ■ recite.4, ■gctrt.v 

v/ i fch the ~ x i c t i n n rruste*.? in .lace c f th'*: said ^ a r .■ 

i! Msrearat ysegett

2. IM consideration cf t. ? Conveyance c.:i 

haia in after bade .the Trustees' s ■? T r u a t.s 

•c c n v e v o n t o Lor .i rj 3 ^ l * L u T H A T p r c c 9 : 

oarticulariv de~crined in tn-® ??cond Scn'-nd :

ns r e

*
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T'-> 'V3LZ’ unto Lor'3 Pcvsi in sinpl>»

3* X.i consideration o£ the Convsvartce hercinbeforo 

,*.i.v:le Lord noroby ronvoys unto tho Troctocr. ALL

i'oL'; urcoocty ;iioro oar 11 oolar iy described in thy First 

• ?duii> hereto TO :!OLL> the sane unto the Trostoofj in

i. ?nr Trustees hereby declare as EoLlov--;;

The Trustees shall hold the propart? hereby 

envoysd unto the upon trust to mil the cane wi th 

aoe-ar to postpone the sale thereof and 3ha 11 hold the 

a d pr operty and the net i nec-rte thereof until sale 

ind ti’C net proceeds of sale upon the trust.'- declared 

ay the said Coed o£ Oeclarat ion r»ade the ?lst day or 

■iovoir.btr 1936 and further that the rruston For thy 

: i*ne being of this : ad hail have full pov/tr until 

:ne expiration of fw^nty-one ysacs frctr. tho death of 

• h * survivor of the Tr ustees to mot to&ge le-ase or 

> t : c- r w i s e d i s p o s a of all or any part of t h a 

is r o d i t a-ir-cn t e hereby convoyed with ail the powers in 

hat behalf of an absolute o./ner

■. , IT i s hereby agreed and declared that liability 

'or r,?ir,tsinlng in a good and atockptoof conds tion the 

c niar. v/ails and fences auparat i ng the proper ty 

on oyerl . rora the adjoining property of tne parties 

•or 2 to shall be in accordance with th ? narxs on the 

'Ian annexed hero to

. LORD Peel hereby acknowXad -ea the right of the 

r.} tc ? to tfiO product on of the doconen t s specified
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In the Third Tchedule hereto (the "oossession oc which 

ii retained by fjcrrl Peel) and to delivery c»t cor?ios 

thereof and jndortakes with the- Trustees for che sere 

custody of the saiae

7. THE Trustees hereby acknowledge the right oC Lord 

!i Peel to tna production of tne docunients specified n 

the Fourth Schedule hereto (the possession of whi 

retained by the frustees) and to delivery cf coy. s 

thereof

e. IT £ S H t i« T t’ i C_ RTTFirr? that transact: n

hereby effected does not t c c .n pact oe a larger 

transact Lon or a series of transactions in respect 

which, the amount or value or the aggregate ocoun- or 

value of the consideration exceeds the sum f Thir c 

Thousand pounds

WITNESS wn Giro of thu parties hereto have her •*u to 

set their hands and seals thn day and year first 

before written

THE FIRST SCHEDULE

ALL THOSE pieces or parcels of land at Sate on 5i-e 

n a a r Gunner s Ida Richmond in. the County of ; o r c 

Eorkshira more particularly hereunder aet out h%::t i y 

«; 0 . S . NUMBER AC STAGE

6363 
716 4 
9053 
3:543 
•3141

■ TOTAL

7.00
0.75
4.12
0.27
4.76

.12.24

)MI 
2 44Sh. 

t-W

I?.:

■r..
/c..

.■c.

it*..

ALL .JHICH caid pieces or parcels of. '’and are for the

34



35



purpose oC idantificacion only shown e<?g«3 r^r1 on the 

olan annsKp.'? hereto Excepting an<i Reserving unto Lord 

Peel his heirs a n <S assigns* the exclusive right 

(suDjeet to the provisions of the- Grcunh Gaine hots or 

an/ statutory re-enactment thereof) of fishing, 

shooting, sporting and killing over and upon the said 

orocar ty and of carrying away and keeping for his and 

their own use and benefit all fish and gane (including 

hares and rabbits) and a'.l] other birds and animals 

osaa 1 v the subject of sport and wild fowl and o 

keeping and preserving the nests and eggs of ail 

winged game and wild fowl and the rignt and liberty to 

erect 3 are butts stands and hides and to protect a no 

oreserve ail fish and yamu aforesaid TOOr.rdL'R WITH thu 

right for Lord Peel ms servants aoent and ail persons 

authorised by pin- or then, for all or any of t!K« 

jrposes aforesaid to enter on and to ©ass And ra-pass 

over th » said oroperty or any part thereof they 

exercising the right?: hereby reserved in a proper end 

careful manner and doing as little tfanaga as possible 

to the prenisec over which the same are exercisable 

and rompensat i ng to the Trustees and their tt'n&ntc for 

i~y damage sustained to the premises or otherwise 

.through the exercise of such right

THE SECOND SCHEDULE

ALL'- THAT allotment on Matron vide Gunnerstdo aforesaid 

cucfared 793S on the Ordnance Survey r«an or the area 

contair ny 9.40 acres of thereabouts a.-i the came !.s
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HM Land Registry

Official copy 
of register of

Title number NYK188971 Edition date 30.06.2009

- This official copy shows the entries on the register of title on 
26 JUN 2017 at 15:28:09.

- This date must be quoted as the "search from date" in any 
official search application based on this copy.

- The date at the beginning of an entry is the date on which 
the entry was made in the register.

- Issued on 26 Jun 2017.
- Under s.67 of the Land Registration Act 2002, this copy is 

admissible in evidence to the same extent as the original.
- This title is dealt with by HM Land Registry, Durham Office.

A: Property Register
This register describes the land and estate comprised in the title.
NORTH YORKSHIRE : RICHMONDSHIRE

1 (09.02.1995) The Freehold land shown edged with red on the plan of the 
above Title filed at the Registry and being Land at Gunnerside.

2 (09.02.1995) The land was formerly copyhold of the Manor of Healaugh 
Old Land and Muker and the rights saved to the lord by the 12th 
Schedule of the Law of Property Act 1922 are excepted from the 
registration.

3 (27.10.1997) The Transfer dated 17 October 1997 referred to in the 
Charges Register contains the following exceptions and reservations and 
this registration takes effect subject thereto:-

There are reserved out of The Swale Fields for the benefit of 
Gunnerside's Retained Land the rights and matters set out in the 
Schedule to this Transfer

THE SCHEDULE 

The Reservations

1. All such easements rights privileges and advantages (if any) over 
The Swale Fields as would by virtue of the Law of Property Act 1925 
Section 62 have passed on a transfer to a third party of Gunnerside's 
Retained Land if that transfer had been executed one day prior to the 
date of this Transfer and there had been diversity of occupation on 
that date and without prejudice to the following paragraphs of this 
Schedule

2. The right of uninterrupted and unimpeded access of light and air to 
Gunnerside's Retained Land over The Swale Fields

3. The full and exclusive right and privilege of all persons 
authorised by Gunnerside at all times of driving shooting fowling 
sporting killing and carrying away for its or their own use all manner 
of game ground game wildfowl woodcock snipe and other wild birds listed 
in the Wildlife and Countryside Act 1981 Schedule II ("Game") in over 
and on The Swale Fields together with the right to enter upon The Swale

1 of 4
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A: Property Register continued
Fields and the right in common with Mr Metcalfe to kill by any lawful 
means rabbits hares and vermin from time to time on The Swale Fields 
provided that Gunnerside or other persons exercising the rights and 
liberties specified in this paragraph shall pay reasonable compensation 
to Mr Metcalfe or his successors in title to The Swale Fields for 
damage which shall be caused to The Swale Fields or for any livestock 
for the time being on it in the exercise of the above-mentioned rights 
and liberties the amount of such compensation in the event of any 
dispute between the parties to be settled by an arbitrator to be 
appointed (on the application in writing of either Gunnerside or Mr 
Metcalfe or their respective successors in title) by the President for 
the time being of the Royal Institution of Chartered Surveyors in 
accordance with the Arbitration Acts 1950-1996 or any statutory 
modification or re-enactment of them for the time being in force

4. All mines and minerals quarries clay stone chalk flints marl gravel 
petroleum and its relative hydrocarbons and all other gases and 
substances in upon or under The Swale Fields of a kind normally worked 
by underground or surface working (other than those vested in the Crown 
or any statutory authority or other body whether by statute or 
otherwise) together with all rights and powers necessary to enable 
Gunnerside and its successors in title to search for win work carry 
away and dispose of such mines and minerals at such times and in such 
manner as it or they shall think fit including the right to undertake 
all such works by surface or underground workings and at any time to 
let down the surface of The Swale Fields or any part of it subject to 
Gunnerside or its successors in title exercising such rights

(a) paying proper compensation for the occupation of any part of the 
surface of The Swale Fields by it or them in connection with such 
workings and for all damage done to the surface and all other losses 
caused to Mr Metcalfe or his successors in title by reason of the 
exercise of any of the above-mentioned rights the amount of such 
compensation in the event of any dispute between the parties to be 
settled by an arbitrator to be appointed (on the application in writing 
of either Gunnerside or Mr Metcalfe or their respective successors in 
title) by the President for the time being of the Royal Institution of 
Chartered Surveyors in accordance with the Arbitration Acts 1950-1996 
or any statutory modification or re-enactment of them for the time 
being in force

(b) on completion of the workings or the abandonment of them restoring 
the surface of The Swale Fields so far as practicable to the same 
condition as that prior to the start of any such workings and

(c) giving Mr Metcalfe or his successors in title not less than one 
month's notice of intention to enter The Swale Fields and exercise the 
above-mentioned rights.

The mines and minerals thereby excepted are excluded from the effect of 
the Transfer.

4 (27.10.1997) The Transfer dated 17 October 1997 referred to in the
Charges Register contains the following provision:-

"The parties hereto declare that nothing contained herein shall by 
implication of law or otherwise convey or demise to Mr Metcalfe any 
easement right privilege right licence or advantage whatsoever over 
Gunnerside's Retained Land and such easements rights privileges 
licences or advantages over Gunnerside's Retained Land as exist are 
hereby expressly excluded including (without limitation) any rights of 
grazing or other rights now or formerly appurtenant or appendant to The 
Swale Fields"

Title number NYK188971

B: Proprietorship Register
This register specifies the class of title and identifies the owner. It contains 
any entries that affect the right of disposal.

Title absolute

2 of 4
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B: Proprietorship Register continued
1 (23.11.2006) PROPRIETOR: GUNNERSIDE ESTATES LIMITED (Incorporated in

the British Virgin Islands) care of K & L GATES LLP, 110 Cannon Street, 
London EC4N 6AR.

C: Charges Register
This register contains any charges and other matters that affect the land.
1 (09.02.1995) The land is subject to the following rights reserved by a 

Conveyance of the land in this title and other land dated 25 June 1949 
made between (1) Marmaduke Clarkson (Vendor) and (2) The Right 
Honourable Arthur William Ashton Earl Peel:-

"Excepting and reserving unto the Vendor and his successors in title 
the owner or occupiers for the time being of the adjoining property 
retained by him (a) full and free right ....

of using all sewers and drains now or hereafter to be made on or over 
the premises hereby conveyed and also the free passage and running of 
water and soil to and from all other parts of the property retained by 
the Vendor with power to enter to make repairs cleanse and maintain any 
pipes or drains so that the person or persons entering shall make good 
all damage to the surface occasioned thereby"

2 (09.02.1995) By the Conveyance dated 25 June 1949 referred to above the 
land was conveyed subject as follows

"subject to ...

all such rights in the nature of easements or quasi-easements as have 
been herebefore used enjoyed or suffered by the property hereby 
conveyed in relation to the property retained by the Vendor"

3 (09.02.1995) By a Transfer dated 1 February 1995 made between (1) The 
Right Honourable William James Robert The Earl Peel and (2) Gunnerside 
Estates Limited the land in this title together with other land was 
conveyed subject as follows

"subject to...

all rights including rights of way (whether public or private) light 
support, drainage, water and electricity supply and other rights and 
obligation, all existing and proposed wayleaves and masts, pylons, 
stays, cables, drains, water and other pipes and all matters affecting 
the Property"

4 (09.02.1995) In so far as it is affected thereby the land is subject to 
such rights covenants or other provisions as may be contained in 
Conveyances of adjacent or neighbouring lands which were formerly in 
common ownership with the land in this title.

5 (27.10.1997) A Transfer of the land in this title dated 17 October 1997 
made between (1) Gunnerside Estates Limited and (2) Maurice Metcalfe 
contains the following covenants

"Mr Metcalfe so as to bind the whole and every part of The Swale Fields 
covenants with Gunnerside for the benefit of the whole and every part 
of Gunnerside's Retained Land

(a) not to do or permit to be done anything on The Swale Fields which 
shall be or grow to be a nuisance injury damage danger disturbance or 
annoyance to the owners or occupiers of Gunnerside's Retained Land

(b) not to do or omit to do (or permit to be done or omitted to be 
done) anything which shall or might adversely affect any Game and their 
nests and eggs or any shooting hunting hawking or sporting for Game on 
or over The Swale Fields or Gunnerside's Retained Land

(c) not to use The Swale Fields or allow or permit it to be used for 
any purpose other than for agricultural purposes

(d) not to obstruct or in any way interfere with any of the rights

001485 NYCC Page

Title number NYK188971
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C: Charges Register continued
reserved in favour of Gunnerside which are referred to in the Schedule 
to the Transfer

(e) at all times after the date hereof to keep in good and substantial 
repair a stock proof fence (or other stock proof feature) on or within 
the boundaries of The Swale Fields (including (without limitation) such 
features presently not on the boundaries of but within The Swale 
Fields) and where the same is not so fenced (or otherwise stock proof 
as above) whether now or at any time in the future Mr Metcalfe further 
covenants as soon as is reasonably possible to erect (and at all times 
afterwards to keep in good and substantial repair) a stock proof 
boundary fence (or other stock proof feature) within the boundaries of 
The Swale Fields."

NOTE: Gunnerside's Retained Land is the land in title NYK162725 other 
than the land edged and numbered NYK193834 in green on the filed plan 
thereto known as Hill Top, Gunnerside.

Title number NYK188971

End of register

i
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H.M. LAND REGISTRY

TITLE NUMBER

HYK1 8897 1
ORDNANCE SURVEY 

PLAN REFERENCE SD9497 SD9498
Scale

1/2500

COUNTY NORTH YORKSHIRE DISTRICT RICHMONDSHIRE All rigtui r«tcr«'4
gj Crown Copyn/jhl 10

This official copy is incomplete without the preceding notes page. 71
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Note 9
List all supporting 
documents (deeds 
or other legal 
documents) and 
maps accompanying 
the application, or 
primary application 
if relevant. This 
includes evidence 
of your capacity to 
apply and copies 
of any relevant 
instrument giving 
effect to the event 
to be registered.
There may be 
further evidential 
requirements: see 
the Guidance.
There is no need 
to submit copies of 
documents issued 
by the registration 
authority or to which 
it was a party but 
they should still 
be listed. Use a 
separate sheet if 
necessary.

Note 10
A test of fairness 
does not apply 
during the 
transitional period 
(ask the registration 
authority whether it 
currently applies).
If you apply after 
that period you 
must explain why, 
taking into account 
the effect of your 
application and any 
persons affected by 
it, it would be fair 
for the registration 
authority to amend 
the register.

9. Supporting documentation

1 • deed Of ekcmamoe between CHEIJTOPHEE *
w\LUAM SlWigECK WAftfrETT 4 GvkjneE&iDE 
State (.peevio/jlv oimneo cy ■tvie.earj-peel)
2. fOASED WPLE.MENTAL f0£ ENTIUES l

\ \S. THE RHEAS 8UA9EO RED ARE NO LOM&EE 
OWNER I'i feVlNMEeSWE ESTATES LTD.
1 TVUJE- N-YEISSW (A mi OE TITLE NVKIE^?^ 
WAS KEEN SVJPPLIEP PEEVlOUSLVj

10. Fairness test

THE ApfUtANT pVJECUASEO THE LAND IN TITLED 
N7EICET2E A N7I068W AND THt ATTACHPI) 
SHEEP E\(tHT5 CHT THE. EEGrETEE HAD NOT

DEEN HEATED tt THE. PHEVlOOS OWNEES
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OFFICIAL ‐ SENSITIVE 

 
Initial equality impact assessment screening form 
(As of October 2015 this form replaces ‘Record of decision not to carry out an EIA’) 
 
This form records an equality screening process to determine the relevance of equality to 
a proposal, and a decision whether or not a full EIA would be appropriate or 
proportionate.  
Directorate  BES 
Service area H&T 
Proposal being screened To grant application CA14 119 which is seeking to 

record a historic severance event in the common 
land register 

Officer(s) carrying out screening  Jayne Applegarth 
What are you proposing to do? Grant the application 
Why are you proposing this? What are the 
desired outcomes? 

It is a statutory duty of the County Council as 
Registration Authority under the Commons Act 2006 
to consider the application submitted. On 
consideration all the legal tests have been met 
therefore the application should be granted. 

Does the proposal involve a significant 
commitment or removal of resources? 
Please give details. 

The County Council as Registration Authority has a 
statutory duty to maintain the common land register. 
 

Is there likely to be an adverse impact on people with any of the following protected 
characteristics as defined by the Equality Act 2010, or NYCC’s additional agreed characteristics? 
As part of this assessment, please consider the following questions: 
 To what extent is this service used by particular groups of people with protected characteristics? 
 Does the proposal relate to functions that previous consultation has identified as important? 
 Do different groups have different needs or experiences in the area the proposal relates to? 

 
If for any characteristic it is considered that there is likely to be a significant adverse impact or 
you have ticked ‘Don’t know/no info available’, then a full EIA should be carried out where this is 
proportionate. You are advised to speak to your Equality rep for advice if you are in any doubt. 
 
Protected characteristic Yes No Don’t know/No 

info available 
Age    
Disability    
Sex (Gender)    
Race    
Sexual orientation    
Gender reassignment    
Religion or belief    
Pregnancy or maternity    
Marriage or civil partnership    
NYCC additional characteristic 
People in rural areas    
People on a low income    
Carer (unpaid family or friend)    
Does the proposal relate to an area where 
there are known inequalities/probable 
impacts (e.g. disabled people’s access to 
public transport)? Please give details. 

 
No 
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OFFICIAL ‐ SENSITIVE 

Will the proposal have a significant effect 
on how other organisations operate? (e.g. 
partners, funding criteria, etc.). Do any of 
these organisations support people with 
protected characteristics? Please explain 
why you have reached this conclusion.  

 
No 
 

Decision (Please tick one option) EIA not 
relevant or 
proportionate:  

 Continue to full 
EIA: 

 

Reason for decision The application has met all the criteria contained in 
the Commons Act 2006 and the Commons 
Registration (England) Regulations 2014. 

 
Signed (Assistant Director or equivalent) 
 

 
Barrie Mason 
 

 
Date 
 

 
June 2021 
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